STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHAEL PHI LLI P
Petiti oner,
VS. CASE NO. 96- 2366

UNI VERSI TY OF FLORI DA,

Respondent .

N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on August 21
1996, by video conference technology, in Gainesville, Florida, before the
Division of Administrative Hearings, by its designated Hearing Oficer, Don W
Davi s.

APPEARANCES

For Petitioner: Paul A Donnelly, Esquire
Post O fice Box 1308
Gainesville, Florida 32602

For Respondent: Barbara C. Wngo, Esquire
Uni versity of Florida
Post O fice Box 113125
Gai nesville, Florida 32611-3125

STATEMENT OF THE | SSUE

VWhet her Petitioner's untinely filing of a Petition For Fornal
Admi ni strative Hearing shoul d be excused.

PRELI M NARY STATEMENT

By letter dated June 30, 1995, Respondent's representative inforned
Petitioner that Petitioner's appointnent as a faculty nenber would not be
renewed.

By order dated August 23, 1995, Respondent denied Petitioner's request for
formal administrative proceedings as untinely.

Petitioner's notion for reconsideration, alleging that Respondent was
est opped from deni al of such proceedi ngs because of actions of Respondent's
enpl oyee, was deni ed by Respondent on Septenber 15, 1995.

On April 23, 1996, the First District Court of Appeal found that Petitioner
"has al |l eged facts, supported by affidavit, that woul d excuse the untinely
filing of his petition.”" The matter was remanded for formal proceedi ngs on
whet her Petitioner's untinely filing for formal proceedi ngs should be excused.



By correspondence and attachnents filed May 17, 1996, Respondent referred
the matter to the Division of Adm nistrative Hearings.

At the final hearing, the parties jointly sponsored and introduced exhibits
A through J, which were admtted into evidence. Petitioner presented testinony
of one witness. Respondent presented testinony of three w tnesses.

A transcript of the August 21, 1996 final hearing was filed with the
Division of Administrative Hearings on Septenber 5, 1996. Proposed findings of
fact submitted by the parties are addressed in the appendix to this recomended
order.

FI NDI NGS OF FACT

1. Petitioner gave Respondent's June 30, 1995 correspondence, inform ng
Petitioner that his enploynent contract would not be renewed, to Petitioner's
attorney. That correspondence inforned Petitioner that he coul d appea
Respondent' s deci sion through "the appropriate adm nistrative structure" or the
formal grievance procedures contained in Respondent's Rule 6Cl-7.041, Florida
Adm ni strative Code.

2. A copy of Rule 6Cl1-7.041, Florida Adm nistrative Code, was attached to
the June 30, 1995 letter. Pertinent to this proceeding is the |anguage of a
portion of the rule contained in paragraph 6Cl-7.041(4)(a), Florida
Adm ni strative Code, which reads as foll ows:

Initiation of a proceedi ng under Section
120.57, F.S. shall be made by submtting a
petition to the Clerk of the University of
Florida, as provided in Rule 6Cl1-1. 005,
F.A.C. A copy of the petition should al so
be sent to the President of the University.
The petition should be printed, typewitten,
or otherw se duplicated in |egible formon
white paper. Unless printed, the inpression
shoul d be on one side of the paper only, and
i nes shall be doubl e-spaced and i ndent ed.

3. The June 30, 1995 letter did not state the |ocation or persona
identity of the Clerk of the University. Rule 6Cl-1.005, Florida Admnistrative
Code, referenced in Rule 6Cl1-7.041(4)(a), Florida Adm nistrative Code was not
i ncl uded in Respondent's correspondence. Rule 6Cl1-1.005(1), Florida
Admi ni strative Code, provides:

The Clerk of the University is the

adm nistrative assistant in the Ofice of

t he General Counsel at 207 Tigert Hall
University of Florida, Gainesville, Florida
32611. In the absence of the individua

hol ding this position, the adm nistrative
assistant to the Vice-President for Adm n-
istrative Affairs shall act as the Cerk of
the University of Florida.

4. Petitioner did not obtain and was not provided by Respondent with a
copy of Rule 6Cl1-1.005(1), Florida Adm nistrative Code. Petitioner's counse



did not know who was the Clerk of the University or where that office was
| ocat ed.

5. Petitioner's counsel telephoned the University's information services
on August 8, 1995, and asked for a tel ephone listing for the derk of the
University of Florida at Tigert Hall. Information services was unable to
provi de such a tel ephone listing and referred counsel to the University's
Presi dent .

6. On August 8, 1995, Petitioner's counsel telephoned the office of the
University's President and spoke with Lois lIvanko. A senior secretary in the
President's office for eight years, Ivanko greets guests, opens and directs
mai |, and receives grievances. Wen informed by Petitioner's counsel of the
need to file an adm nistrative petition with the derk of the University of
Florida on that very day, |vanko said she would be happy to hel p counsel with
the filing process and that he should send his |law clerk, Joseph Marlar, to her,
that she would take the petition and that she would file it.

7. Marlar went to Ivanko's office on August 8, 1995, and spoke with
| vanko. Marlar explained that his mssion was to file Petitioner's Petition For
Formal Administrative Hearing. Marlar specifically told Ivanko that the
docunent had to be filed with the Cerk of the University of Florida that day.
| vanko, ignorant of the existence of a Cerk for the University, assured Marlar
that he was at the right place and that |eaving the docunments with her would
constitute appropriate filing. Marlar left Petitioner's Petition For Formal
Admi ni strative Hearing with Ivanko who date and tine stanped the documnent.
I vanko | ater brought the original to the office of the University's Vice-
President of Academic Affairs.

8. Ivanko placed a date and time stanp on a copy of the docunents provided
by Marlar so that Marlar would have proof of the filing of the docunent. All
t hree docunents, one original and two copies, were clearly entitled "Petition
For Formal Adnministrative Hearing (CH. 120)."

9. Karen Gabel is the derk of the University of Florida. She has held
that position since May 1993. Gabel works in the General Counsel's office,
| ocated at 207 Tigert Hall. Ilvanko works in the Ofice of the President at 226
Tigert Hall on the sane floor of the building as G abel.

10. Petitioner's Petition For Formal Administrative Hearing was not filed
in Grabel's office by the required deadline of close of business on August 8,
1995. By order of the University's President dated August 23, 1995, the
Petition was denied on the basis that it was not filed with the Cerk.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has jurisdiction over this
subject matter and the parties to this action pursuant to Section 120.57(1),
Fl orida Statutes.

12. Petitioner has the burden of proving entitlenent to the relief sought
in this proceeding. Fla. DOT v.J.WC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA,
1981).

13. Central to resolution of the issue in this proceeding is the question
of equitable estoppel. See Tri-State Systens v. Department of Transportation,
500 So. 2d 212 (Fla. 1st DCA 1986), rev. denied, 506 So. 2d 1041 (1987). See



al so Warren v. Departnment of Admi nistration, 554 So. 2d 568 (Fla. 5th DCA 1989),
revi ew denied, 562 So. 2d 345 (Fla. 1990). Estoppel mnust be considered in view
of the apparent and reasonable reality that Petitioner's counsel and counsel's
clerk were msled by Ivanko, regarding the |ocation and propriety of docunent
filing.

14. lvanko acted on behal f of Respondent when she accepted Petitioner's
Petition For Formal Admi nistrative Hearing and gave her assurances to Marl ar of
the propriety of the filing of those docunments with Ivanko. Petitioner's
representatives placed reasonable reliance upon the representations of |vanko.
To conclude that the Petition For Formal Administrative Hearing was not tinely
filed is detrinental to the interests of Petitioner and his representatives who
relied and acted upon |Ivanko's representations. Harris v. State, Departnent of
Admi ni stration, 577 So. 2d 1363 (Fla. 1st DCA 1991).

15. Respondent's argunment that Petitioner was fairly inforned by reference
in an enclosure with the June 30, 1995 letter to yet another, and not encl osed,
rul e containing details governing proper filing requirenments is not persuasive
in view of the actions of Ivanko. The proof establishes that filing delay of
the Petition For Formal Adm nistrative Hearing, occasioned by filing the
docunents with Ivanko in room 226 instead of room 207 of Tigert Hall, should be
excused and that Respondent should be estopped from denying Petitioner formal
proceedi ngs on that basis.

RECOMVENDATI ON
Based upon the findings of fact and the conclusions of law, it is,
RECOMVENDED:

That a final order be entered finding Petitioner's Petition For Formal
Admi ni strative Hearing to have been tinmely fil ed.

DONE and ENTERED this 19th day of Septenber, 1996, in Tall ahassee, Leon
County, Florida.

DON W DAVI S, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 19th day of Septenber, 1996.

APPENDI X

In accordance with provisions of Section 120.59, Florida Statutes, the
followi ng rulings are nmade on the proposed findings of fact submitted on behal f
of the parties.



Petitioner's Proposed Findings
1.-33. Accepted and incorporated in HO findings, although not verbatim
Respondent' s Proposed Fi ndi ngs

1.-3. Accepted, not verbatim

4.-5. Rejected, rel evance.

6. Incorporated by reference.

7.-8. Accepted

9. Rejected, subordinate to HO findi ngs.
10.-12. Accept ed.

13. Rejected, cunulative.

14. Rejected, relevance to this proceedi ng.

COPI ES FURNI SHED:

Paul A. Donnelly, Esquire
Post O fice Box 1308
Gainesville, Florida 32602

Barbara C. Wngo, Esquire

Uni versity of Florida

Post O fice Box 113125

Gai nesville, Florida 32611-3125

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



